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NOTES OF CASES. 



Carriers— Status of Person Entering Sleeping Car Only to Use 
Lavatory.— In Payne v. Shearer, 270 Fed. 572, the U. S. Circuit Court 
of Appeals for the Fifth Circuit held that a passenger in an ordinary 
coach who entered a lavatory in a sleeping car with the conductor's 
consent solely for the purpose of using the lavatory, did not become 
thereby a passenger of the sleeping car company, since she was not 
seeking transportation in the sleeping car. 

The court said in part: 

"Unless plaintiff was a passenger, she has no case. While the 
question whether, as a matter of law, the relation of carrier and pas- 
senger exists, is often a difficult one, and in many cases is one of 
mixed law and fact, nevertheless such relation does not exist, if nei- 
ther party intended to create it. Sleeping car companies are engaged 
in the business of transportation of passengers. The dressing rooms, 
lavatories, and other conveniences and facilities contained in the cars 
which they furnish are incidental to their business of transportation, 
and are provided exclusively for the use of those who become their 
passengers. One who enters a sleeping car for the sole purpose of 
making use of these conveniences and facilities does not thereby be- 
come a passenger. Plaintiff and her companions were not seeking 
passage or transportation; they did not enter the sleeping car with the 
intention of riding from one station to another, or for any particular 
length of time, or for the purpose of riding at all. The use of the 
dressing room was the principal thing with them, and riding in the 
sleeping car was a mere incident. It would have suited their purpose 
just as well if the train had been standing still at a station. The plain- 
tiff was not in a situation similar to one who, without a ticket, enters 
a sleeping car, intending to pay if required to do so. She had ob- 
tained the consent of the conductor before she entered the car, and, 
according to her own testimony, she did not enter with the intention 
of paying for the privilege of riding in the sleeping car, or for that 
purpose. We are of opinon, therefore, that the trial court erred in re- 
fusing to direct a verdict in favor of defendant. The cases of Williams 
v. Pullman Palace Car Co., 40 La. Ann. 87, 3 So. 631, 8 Am. St. Rep. 
512 and Cassedy v. Pullman Palace Car Co. (Miss.), 17 So. 373, cited 
by counsel for defendant sustain this view." 



Contempt — Assaulting Judge During Recess of Court. — In Weldon 
v. State, 234 S. W. 466, it was held that where defendant in a criminal 
proceeding, during a recess, and at a place where court could not be 
legally held, assaulted the judge to influence, intimidate, and control 
his action in resetting the case for trial when the judge resumed the 
bench, defendant in making the assault was in the constructive pres- 
ence of the court so as to render him guilty of contempt. 

The court said in part: 



